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Your legal experts on all matters SEND. Call us today on 01284 723952
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The Dyslexia Show 2022

more info on page 6...
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by Sophie Norris, SEN Legal Paralegal

Why might 15th February & 31st March be 
significant dates for children and young 
people with an EHC Plan?

Children and young people with EHC Plans 
approaching a year of phase transfer (i.e., 
transferring from infant school to junior 
school, primary school to secondary 
school and so on) must have had their 
plan reviewed, amended, and finalised 
by their Local Authority, naming a new 
placement by:

15th February for transfers from:
a) relevant early years education to school
b) infant school to junior school
c) primary school to middle school
d) primary school to secondary school
e) middle school to secondary school

Or 31st March if the transfer is from 
Secondary School to a post-16 placement.

These deadlines remain the same each 
year.

It is important that steps have been 
taken by their Local Authority to hit those 
statutory deadlines. This allows time for 
an appeal to the SEND Tribunal ahead 
of September term if parents are not in 
agreement with the placement named.

1 - Transition Review 
(around Autumn)

2 - LA sends amendment notice 
and draft plan to comment on 
(Section I, placement, left blank)

3 - Parents are given 15 days to 
comment on the plan and request a 
particular setting named in Section I

4 - The LA must issue the finalised 
plan in accordance with phase 
transfer deadlines and with a 
placement named in Section I

If a final EHC Plan is not received by 15th 
February or 31st March, it is very important 
that this is followed up. We can force the Local 
Authority to provide the EHC Plan.

continued on next page...

For those who are not familiar with the phase 
transfer process, this is how it should go:

http://www.senlegal.co.uk/contact-us
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Forward planning is always the best way to approach a 
year of phase transfer. If you have a child or young person 
at your school who has an EHC Plan for example, it is 
important that you are familiar with the above process 
and are aware of what the schools’ responsibilities are i.e., 
arranging a transition review. The process must begin at 
the right time to ensure that deadlines are not missed. The 
phase transfer process may be new to a lot of parents so 
it important that they are guided where possible. It may be 
that parents seek advice as to which future setting could 
meet their child’s needs. Perhaps first point them in the 
direction of Section 38(3) of the Children and Families Act 
2014 for an understanding on the types of placements that 
are available to them.

The Local Authority may not always agree with the parental 
choice of setting and could name somewhere else in 
Section I of the EHC Plan. If parents are not in agreement 
with the setting named in Section I and believe that they 
cannot meet their child’s needs, an appeal can be submitted 
to the SEND Tribunal. When the Local Authority send the 
finalised plan, they must inform parents of their right to 
appeal (but they don’t always- look out for any unlawful 
decision letters!). We advise that an appeal is submitted as 
soon as possible if parents are not in agreement with the 
LA’s placement, to ensure that the issue is resolved before 
September. Timing is crucial when it comes to dealing 
with the issue of phase transfer and it is important to act 
early. For support and advice on appealing an EHC Plan or 
actioning a missed deadline, we can help.

Legal Surgery
Sponsor 2022

http://www.dyslexiashow.co.uk
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Funding
of EHC 

Plans
A common misconception held by many parents is 
that educational institutions are solely responsible 
for securing and funding a child or young person’s 
EHC Plan. This can lead to pressure being put on 
settings by parents to deliver provision that is not being 
funded by the Local Authority. 

Ultimately this can either leave children without the provision 
they require or leave the setting out of pocket. Either way, the 
legislation is clear that the overall responsibility to ensure the 
provision is delivered, is the Local Authority.

s.42 of the Children and Families Act 2014
It is the Local Authority that must secure and fund the provision 
set out in a child or young persons’ EHCP in accordance with 
The Children and Families Act 2014, Section 42(2) which 
states:

“42(2) – “The local authority must secure the 
specified special educational provision for the 
child or young person”

The Local Authority are under a statutory duty to do 
this; if they do not, they are acting unlawfully. This 
means if they are failing to provide the correct amount 
of funding to deliver a child or young person’s EHCP, 
the Local Authority can be challenged by way of Judicial 
Review. This also includes an educational setting being able 
to challenge the Local Authority by way of Judicial Review.

continued on next page...
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Funding Bands
Schools will often hear repeated references to ‘notional 
budgets’ and SENCO’s will be told the provision needs to 
be delivered through this. However, that is all well and 
good, until you realise that the notional budget, worked 
out per pupil with SEN doesn’t equate to the £6000 the 
Local Authority are telling you exists. It is all hypothetical, 
and the money isn’t available to spend, without leaving a 
black hole within a school’s budget, which is a significant 
issue. Academies for example are not permitted to have 
such shortfalls in budgets.

If funding bands like these are included within an EHC 
Plan it leads to uncertainty as to the specific amount of 
provision that is being funded and is therefore unlawful. 
Funding bands can be included in an EHC Plan, but not as 
an alternative to specifying/quantifying provision, nor so 
as to override or limit the specified/quantified provision 
(R v Cumbria County Council Ex Parte P ELR (1994) 
337).

Bandings are also subject to changes as they are only in a 
policy. This means that they can be reduced at any point, 
and this could reduce the amount of provision provided 
by that band. There is no Right of Appeal against this for 
a school.

Likewise with the notional budgets, when provision in 
a plan is properly looked at in contrast to the funding 
provided within the band, often the higher needs funding 
falls considerably short of the provision required. This is 
unlawful. For example, if there is a shortfall in the notional 
budget and higher needs funding has been provided at 
the lowest band e.g. £4000, and the plan provides for full 
time 1:1 support with appropriate SEN training, how will 
this be funded? As shocking as this sounds, a growing 
number of settings are realising this is the reality they 
are faced with.

It is therefore key to remember that reference to notional 
funding and funding bands can lead to a cloud of confusion, 
designed to distract from the true costs of delivering 
provision. All of this is capable of being challenged and 
we have done so successfully on numerous occasions.

A common misconception 
held by many parents is 
that educational institutions 
are solely responsible for 
securing and funding a child 
or young person’s EHC Plan. 

This can lead to pressure 
being put on settings by 
parents to deliver provision 
that is not being funded by 
the Local Authority. 

Your legal experts on all matters SEND. Call us today on 01284 723952

Now available to 
watch back on...

www.youtube.com/SENLegal

https://www.youtube.com/playlist?list=PLXCP2zRkND_EsGZdI12T9u12yslP7MKkX
https://www.youtube.com/playlist?list=PLXCP2zRkND_EsGZdI12T9u12yslP7MKkX
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On Sunday 6th March 2022, James Brown and Allys Kelsey will be 
taking on the Cambridge Half Marathon in order to raise money 
for the Papworth Trust!  To find out more or to dontate, visit...

www.justgiving.com/sen-legal-jbandak

http://www.senlegalforschools.co.uk
https://www.justgiving.com/fundraising/sen-legal-jbandak
http://www.justgiving.com/sen-legal-jbandak
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Deputyship 
- why is it important?
Many parents of young people with SEN 
have evidence or suspect that their child 
lacks capacity to make their own decisions. 
However, when a young person turns 18 
years old, if a Deputyship Order is not in 
place this can lead to difficulties, due to the 
fact that Parental Responsibility ceases.

The difficulties encountered can be 
anything from not being able to access 
bank accounts in the young person’s sole 
name, to finding they are prevented from 
having input into decisions about any care 
or medical treatment the young person 
is provided. Parents are faced with the 
frightening prospect of ever-changing Local 
Authority staff making “best interests” 
decisions despite not knowing the young 
person well or understanding their wishes.

Many parents have found themselves locked 
out of (the day-to-day and substantial) 
decision making by Local Authorities 
Post-18, by stating they do not have to 
deal with parents only the young person. 
Furthermore, if you are attempting to run 
an Appeal in the Special Educational Needs 
Tribunal or make a complaint on behalf of 
a young person who lacks capacity (but is 
over 18), you are likely to encounter huge 
difficulties in obtaining information about 
the young person.

Where the young person does lack capacity, 
a Deputyship can assist young persons 
and parents/guardians in this situation. 
A Deputyship will effectively ensure you 
retain parental responsibility, as you did 
prior to the young person turning 18.

The circumstances and criteria for obtaining a 
deputyship are very limited, but by no means 
impossible. 

Due to the assumption within the Mental 
Capacity Act 2005 that at the age of 18 
everyone has the full capacity to run their own 
affairs and can make their own decisions, any 
application must be able to evidence the young 
person lacks capacity. A report setting out 
whether the young person has capacity can be 
provided by one of the following professionals 
completing a COP3 form to be included in the 
application:

• Medical Practitioner e.g. GP
• Psychiatrist
• Psychologist
• An Approved Mental Health Professional/

Capacity Assessor
• Social Worker
• Nurse
• Occupational Therapist

For the Court to grant deputyship there must also 
be the need for ongoing linked decision-making 
on the young person’s behalf, not simply a one-
off decision. In situations where this is the case, 
parents or trusted persons (such as siblings 
or step-parents) are able to seek a Deputyship 
Order.

continued on next page...
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Types of Application
There are two separate applications that can be made to the Court of Protection for Deputyship, 
these are:

1) Health & Welfare - This would be ordered when a young person lacks capacity to be able to 
make decisions about their residence, what care they receive, where they should be educated, 
medical treatment they receive and their personal care - such as what to wear and eat.

2) Property & Affairs - This would be ordered when a young person lacks capacity to make 
decisions about what to spend their money on, entering into tenancy agreements and managing 
their finances generally. We normally advise for this application the young person must have 
sufficient assets to manage, such as a bank account holding over £1,000.

As you would expect given the personal and potentially life-changing nature of the powers 
it provides a deputyship for Health & Welfare is much more difficult to obtain and requires 
permission from the court to make the application. An application would need to demonstrate 
ongoing decisions were required, such as continuing complex medical investigations.

If Deputyship is granted
Deputyship effectively gives parents the same 
rights  to manage their affairs post-18 as they had 
before the young person became 18. It would allow 
decisions that the young person would generally 
have made themselves, if they had capacity, to be 
made by the deputy on their behalf. The deputy will 
make best interests decisions for the young person, 
not the school, college or local authority. Therefore, 
it can be an invaluable tool to ensure you as parents/
guardians, remain the lead person in making those 
very important decisions.

When should you be applying?
The ideal time to apply is when the young person 
turns 17 years of age, so that the deputyship is in 
place for their 18th birthday. 

Applications usually take several months due to 
the Court of Protection processing times and the 
amount of evidence required to make the application 
as strong as possible, therefore it is not a quick 
process. If a young person has already turned 18, 
you can still make an application.

If you have any queries in relation to Deputyship 
applications, please do get in contact. We can help.


